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The recent impasse at the Copenhagen Conference of the Parties to the Kyoto Protocol (COP 15) in December 2009 and the failure to develop a binding, multilateral agreement for sharing the burden of emissions reductions has left many countries to ‘go it alone’.[footnoteRef:1]  Those countries for which emissions reduction is a priority are left to continue to develop their responses to climate change on the basis of national measures alone.  However, national market-based schemes for addressing climate change, such as emissions trading or a tax on carbon emissions, have the disadvantage of increasing costs for domestic industry at the expense of competition with industries from other countries that have not introduced similar schemes. [footnoteRef:2]   Unilateral action can thus be self-defeating if national industry is not able to adapt to emissions reductions requirements and remain sufficiently competitive.  Moreover, this has been one of the key issues impacting the political viability of such schemes.[footnoteRef:3] [1:  Bodansky (2010).]  [2:  World Trade Organisation-United Nations Environment Program Report (WTO-UNEP Report) (2009), at page 110.]  [3:  WTO-UNEP Report, ibid., at page 112.] 


Subsidies have provided an essential tool for countries trying to introduce emissions reductions schemes unilaterally without compromising the health of their national industries.[footnoteRef:4]  Subsidies can play part of a stick and carrot approach in national emissions trading schemes.  As costs are increased for producers and consumers in one sphere, governments attempt to assist and promote savings in others.[footnoteRef:5]  Subsidies play a particularly important and unique role in the development of carbon trading schemes. [4:  WTO-UNEP Report, ibid., at page 121.]  [5:  WTO-UNEP Report, ibid., at 121.] 


Carbon trading schemes involve fixing a cap on total emissions, translating the cap into allowances to cover emissions and creating a market in which those allowances can be auctioned or traded at a price set by a market.[footnoteRef:6]  In such a scheme, one allowance gives the holder the right to emit a predetermined amount of CO2.   Companies that keep their emissions below the level of their allowances can sell any excess allowances on the market at a profit.  Companies that emit more than their level of allowances must either work to reduce their emissions or purchase more allowances on the market.[footnoteRef:7]  The necessary distribution of allowances by the government makes subsidies intrinsic to the development of carbon trading schemes. [6:  WTO UNEP Report, ibid. at 91.]  [7:  WTO UNEP Report, ibid. at 93.] 


To establish and nurture a successful market in emissions permits governments need to provide permits to industry.  Governments are also able to adjust the cost of permits so as to not only control the quantity of emissions reduced at any given stage but also the effects of the cap and trade scheme on different industries.  For instance, governments can use the provision of low-cost permits to assist the transition of industries, particularly energy intensive or heavy polluting industry so that these industries do not simply collapse under the weight of rapid cost increases.[footnoteRef:8]  More controversially, government can adjust the provision of permits to assist ‘trade exposed’ industries to remain competitive with international industry that does not bear the same additional cost for emissions reduction.[footnoteRef:9]  Indeed, some industries have been able to make a windfall gain from the provision of permits by governments.[footnoteRef:10]  This has the opposite effect, whereby industries are able to make a profit at the expense of other Members’ competing industries.  Consequently, government provision of permits is both an essential means of establishing a cap and trade scheme and a means of effecting competition in the market. [8:  See WTO UNEP Report, ibid at 94: Robinson et al., ibid., at page 122: New Zealand Department of Climate Change, Bulletin 12 (2009): Australian Department of Climate Change, ‘Emissions-Intensive Trade-Exposed Industry Assistance’(2010).]  [9:  Supra note 6.]  [10:  See Jowit and Webb (2010).] 


The World Trade Organization Agreement on Subsidies and Countervailing Measures (‘the SCM Agreement’), by its nature, attempts to strike a balance between the legitimate use of public funds for public purposes and subsidies that unfairly promote national industries’.[footnoteRef:11]  For instance, an essential component of the definition of a subsidy under Article 1 is the conferral of a benefit on domestic industry.  A subsidy will only be prohibited under SCM Article 3 if it is specifically targeted at export performance or at the consumption of domestic over imported products.  A subsidy is only actionable if it is targeted at a specific industry or group of industries (Article 2) and adversely affects a Member’s competing industry (Article 5).  There were also a number of exceptions or ‘non-actionable subsidies’ in Article 8 of the SCM Agreement for subsidies aimed at a legitimate public policy purpose (now expired).  The issue is that the government provision of emissions permits provides a novel challenge to the application of SCM disciplines and fundamentally throws into question this balance between legitimate public policy and unfair advantage. [11:  This is intrinsic to the structure of the agreement and its disciplines, not an explicit statement.  However statements on regulating trade while promoting public policy goals such as sustainable development and the environment can be found in the Preamble to the WTO Agreement.] 


This paper will examine the specific ways in which the provision of emissions permits by governments in carbon trading schemes, interacts with, and challenges, the disciplines on subsidies in the SCM Agreement.  It will argue that the case of emissions permits gives rise to two key challenges to the continuing integrity of the SCM Agreement disciplines.  First, it highlights the need for a resolution on the issue of the characterisation of intangible goods under the SCM Agreement, and the importance that this has for the calculation of benefit and hence the correct application of SCM disciplines.  Secondly, when applied to emissions permits, the SCM Agreement produces a result that heavily favours the complaining Member at the expense of ‘distributive justice’.[footnoteRef:12]  This is compounded by the current lack of directly applicable exceptions for subsidies directed at legitimate public policy goals.  Fundamentally, this will affect the potential cost and continuing viability of national emissions trading schemes and further challenge the environmental credentials of the WTO.
 [12:  The notion of distributive justice in the SCM Agreement is discussed in the Appellate Body Report, United States - Final Countervailing Duty Determination with Respect to Certain Softwood Lumber from Canada, WT/DS257/AB/R, adopted 17 February 2004, at para 90.] 
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Chapter I
[bookmark: _Toc259723597][bookmark: _Toc260132812]Are emissions permits a subsidy within the meaning of the SCM Agreement?



1. Article 1 of the SCM operates as the gatekeeper to the disciplines of the SCM Agreement.  While common sense would suggest that the provision of emissions permits constitutes a contribution of economic value, the emissions scheme must fit into one of the four definitions of a financial contribution in Article 1.1 before the disciplines of the SCM Agreement can apply.  Emissions permits do not readily fit the mould of a ‘direct transfer of funds’ or ‘potential direct transfers of funds or liabilities’ under Article 1.1(a)(1)(i) or as ‘goods or services other than general infrastructure’ under Article 1.1(a)(1)(iii), but can be creatively argued to fit into both.[footnoteRef:13] [13:  Their initial provision is likely to constitute an instance of ‘government revenue that is otherwise due is foregone’ under Article 1.1(a)(1)(ii), this will be discussed in more detail below.] 


2. Emissions permits have economic value in two ways; first they operate as a licence to pollute or carry out productive and profitable activities, secondly, they constitute an instrument or product that is tradeable on the market for profit.  The licensing aspect, at least at the initial point of provision by the government, can be characterised as ‘government revenue that is otherwise due is foregone’ under Article 1.1(a)(1)(ii), which will be discussed in more detail below.  However, this multi-faceted nature also lends emissions permits to arguments characterising them as financial instruments so as to constitute a transfer of funds under Article 1.1(a)(1)(i) or as a product or tradeable good under article 1.1(a)(1)(iii).[footnoteRef:14] [14:  Howse and Eliason (2009), at page 74; Green (2006), at page 395.] 


3. An emissions permit can be identified as a financial instrument, as a physical or electronic document that has intrinsic monetary value.[footnoteRef:15]  However Article 1.1(a)(1) does not have a place for financial instruments per se.  It would need to classify as a direct or potential direct transfer of funds under Article 1.1(a)(1)(i) or as a good under Article 1.1(a)(iii).  The Appellate Body in US-Softwood Lumber defined ‘goods’ in contradiction to Article 1.1(a)(1)(i) as ‘non-monetary resources’ as opposed to monetary resources.[footnoteRef:16]  This implies some degree of breadth to the nature of ‘funds’ that can be transferred within the meaning of Article 1.1(a)(1)(i).  Adding to this is the inclusion of a “potential” direct transfer of funds, which the Appellate Body has determined ‘does not depend upon the probability that a payment will subsequently occur.’[footnoteRef:17]  Nonetheless, it is difficult to see how an emissions permit could constitute a direct or potential direct transfer of funds under Article 1.1(a)(1)(i). [15:  Business Dictionary, ‘Business Dictionary.com’ at http://www.businessdictionary.com/definition/financial-instrument.html (last accessed 1 February 2010).]  [16:  US-Softwood Lumber, ibid, at para 66.]  [17:  Appellate Body Report, Brazil-Export Financing Program for Aircraft (Brazil-Aircraft), WT/DS46/AB/R, adopted 20 August 1999, at para 157.] 


4. Despite the variety of financial transactions that have come under Article 1.1(a)(1)(i), they have all had one defining characteristic that an emissions permit does not.[footnoteRef:18]  They have all had a definite monetary value attached that was due to manifest itself at a predetermined date (whether it was likely to subsequently occur or not).  For instance, a bond, when issued, has been found to constitute a direct transfer of funds.[footnoteRef:19]  A bond entitles the holder to a pre-determined amount of money at a later point in time.  An emissions permit only translates into a monetary value when it is sold on the market at the market rate at the point of sale.  Thus a bond has an inherent, quantifiable monetary value, which lends itself to being likened to ‘funds’ whereas an emissions permit does not.  This degree of removal from a permit as issued by the government and its translation into money at the point of sale, and the uncertainty as to its financial value between being issued and being sold suggest that emissions permits are unlikely to fit the mould of a direct or potential direct transfer of funds under Article 1.1(a)(1)(i). [18:  The Panel in Canada-Aircraft concluded that equity guarantees were ‘potential direct transfer of funds’ within the meaning of Article 1.1(a)(1)(i): Panel Report, Canada - Export Credits and Loan Guarantees for Regional Aircraft, WT/DS222/R, adopted 19 February 2002, at para 7.320.  Loan payments and modifications to the terms of loan repayments are also direct or potential direct transfer of funds within the meaning of Article 1.1(a)(1)(i):  Panel Report, United States - Subsidies on Upland Cotton (Recourse to Article 21.5 of the DSU by Brazil), WT/DS267/RW, circulated 18 December 2007, at para 10.20: Appellate Body Report, Japan - Countervailing Duties on Dynamic Random Access Memories from Korea, WT/DS336/AB/R, adopted 17 December 2007, at paras 246-256]  [19:  Brazil-Aircraft, ibid., at para 157.] 


[bookmark: _Toc260132813]Emissions permits as goods

5. It is also possible to characterise what would otherwise be called a financial instrument as an intangible good.  As the above exercise demonstrates, it may be more accurate to focus on an emission permit’s character as a commodity that can be bought and sold on the market. However, the Appellate Body reiterated a number of times in US-Softwood Lumber that goods are if anything tangible.  It referred to them as ‘tangible, but fungible, input material’[footnoteRef:20], ‘tangible items’[footnoteRef:21] and ultimately focused on stumpage arrangements not as the intangible ‘right to harvest’ but as the tangible timber that would be harvested.[footnoteRef:22]  While the Appellate Body was not seeking to establish the full extent of the boundaries of the definition of ‘goods’ under Article 1.1(a)(1)(iii), its focus on the physical incarnation of a good suggests that currently the law will not only exclude emissions permits but could exclude other important forms of contributions from coverage by the disciplines of the SCM Agreement. [footnoteRef:23]  For instance, emissions permits are very similar in nature to patents.  Their value lies not only in something that can be traded on the market like a commodity, albeit intangible, but also as a permit to produce another tangible product of economic value. [20:  US-Softwood Lumber, ibid, at para 66.]  [21:  US-Softwood Lumber, ibid, at para 67.]  [22:  US-Softwood Lumber, ibid, at para 68.  While there is no direct contradiction of an intangible good being a good for the purposes of Article 1.1(a)(1)(iii), the very tenor of the analysis is that this is not even a consideration.]  [23:  A similar intangible good could be shares in a company.] 


6. There has not yet been a decision on how best to characterise the provision of intellectual property rights by a government under Article 1.1(a)(1).  The issue has been raised in a case currently before the DSB, United States –Large Civil Aircraft.[footnoteRef:24]  In that case the European Communities argues that: [24:  United States – Measures Affecting Trade in Large Civil Aircraft WT/DS353.] 


‘The term “good” is defined as “[p]roperty or possessions.”1495 Patents and the other rights at issue are generally considered intellectual property, and are covered as such by the Agreement on Trade-Related Aspects of Intellectual Property (“TRIPS Agreement”).1496 US law explicitly states that “patents shall have the attributes of personal property.”1497 Hence, the transfer of a patent, as well as of rights to trade secrets and undisclosed data, constitutes the transfer of property – i.e., the transfer or provision of a good.

1495THE NEW SHORTER OXFORD ENGLISH DICTIONARY 1116 (4th ed. 1993).
1496TRIPS Agreement, Part II, at Section 5 (Patents) and Section 7 (Undisclosed Information).
149735 U.S.C. § 261 (1982) (emphasis added) (exhibit EC-591).’[footnoteRef:25] [25:  First Written Submission by the EC, United States – Measures Affecting Trade in Large Civil Aircraft WT/DS353, available at: http://trade.ec.europa.eu/wtodispute/show.cfm?id=354&code=1#_eu-submissions (last accessed 24 January 2010) at paragraph 841.] 


The United States points out in response that as the law stands thus far:

‘The provision of “goods” under Article 1.1(a)(1)(iii) is the conveyance of tangible goods or ownership rights in tangible goods by the government to a private party. A patent is neither a tangible good nor an ownership right in a tangible good.’[footnoteRef:26] [26:  Response of the United States to the Second Set of Questions from the Panel to the Parties April 14, 2008, United States – Measures Affecting Trade in Large Civil Aircraft WT/DS353, available at: http://www.ustr.gov/trade-topics/enforcement/dispute-settlement-proceedings/wto-dispute-settlement (last accessed 24 January 2010) at para 53.  The US cites the Appellate Body Report in US-Softwood Lumber, ibid, at para 59, as authority for this proposition.] 


7. Given the decision in US-Softwood Lumber, it is interesting that the EC chose to argue for the inclusion of intellectual property rights under the definition of ‘goods’.  As the EC’s resort to the ‘The New Shorter Oxford English Dictionary’ suggests it is also difficult, in the context of US-Softwood Lumber to find other sources to support a legal interpretation of ‘goods’ in Article 1.1(a)(i) that includes intangible goods.  The EC is right in that most municipal law systems characterise IP rights as property rights, thereby rendering the instrument of those rights, such as a patent, a commodity or asset.[footnoteRef:27]  However, as the Appellate Body has stated; ‘municipal law classifications are not determinative’ of the ordinary meaning of the term ‘good’ under the SCM Agreement.[footnoteRef:28]  If we look instead to the WTO Agreement for context, we note that the various covered agreements are separated into Annexes or groups; with goods under the Annex 1A: Multilateral Agreements on Trade in Goods, and intellectual property rights under the Annex 1C: Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS).[footnoteRef:29]  This arguably suggests that intellectual property rights should be thought of as separate for the purposes of the WTO Agreements.[footnoteRef:30]  Conversely, there are numerous references to ‘goods’ throughout the TRIPS Agreement, as IP rights generally attach to specific goods.[footnoteRef:31] [27:  First Written Submission by the EC, United States – Measures Affecting Trade in Large Civil Aircraft WT/DS353, available at: http://trade.ec.europa.eu/wtodispute/show.cfm?id=354&code=1#_eu-submissions (last accessed 24 January 2010) at paragraph 842.  ]  [28:  US-Softwood Lumber, ibid, at para 56.]  [29:  Marrakesh Agreement Establishing the World Trade Organization 1994.]  [30:  Worldtradelaw.net Blog (12 April 2009).]  [31:  ibid.] 

The EC did argue in the alternative: 

“Alternatively, these intellectual property right transfers also constitute the foregoing of government revenue that is “otherwise due” within the meaning of Article 1.1(a)(1)(ii), as entities making use of a government’s intellectual property rights would ordinarily need to pay license fees for such use.”[footnoteRef:32] [32:  First Written Submission by the EC, Ibid., at paragraph 842.  The United States indirectly acknowledged that a patent is likely to come under Article 1.1(a)(1)(ii) as revenue otherwise due that is foregone in paragraph 61 of its Response, ibid.] 


8. However, as discussed above, the licensing aspect of intellectual property rights is only one representation of the economic value of owning a patent (or an emissions permit).  In fact, the government has not only failed to collect licensing fees but has essentially transferred an asset.  By owning the patent, the company cannot only make revenue through using the technology to manufacture products for sale (as it could with a license) but it can also earn substantial income by issuing licenses on the patent itself or selling the patent on the market.  To continue the analogy with an emissions trading permit, the owner of an emissions permit has not only gained a license to pollute but the potential to either use that in production or to sell it on the market at a profit.[footnoteRef:33]  Arguably, the licensing fee should translate into the economic value gained from using the patent to produce technology or the emissions permit to manufacture goods.  However, it does not account for the value of the permit or patent as an asset in itself.[footnoteRef:34]  Thus, while both patents and emissions permits can be readily characterised as the licensing or permit fee foregone, this is only one aspect of their economic contribution to the recipient company.  In the case of patents in particular, this is likely to be the poorer of the two options. [33:  Unlike a patent an emissions permit of course does not provide the opportunity to charge further licensing fees.]  [34:  In the case of the patent, it does not account for the additional ability to earn licensing fees.] 


9. Furthermore, in the case of emissions permits, arguably the revenue forgone is not so much a licensing fee but the amount that the permit could have been obtained on the market in the first place (which would surely see it best characterised as a good).  However, the difficulty is that, as in the case of the European Community Emissions Trading Scheme (EC ETS), permits are issued in phases that represent the various stages of the development of the permit market and that also correspond to a progressive tightening of the market and an increase in competition.[footnoteRef:35]  Consequently, a permit issued at the first stage of development, will have a substantially different value if retained until the final phase of implementation where emissions caps are further reduced along with the number of permits being issued.[footnoteRef:36]  Furthermore, initial free permits have the added value of allowing industries the ability to determine when it is still economically viable to maintain carbon intensive forms of production and when it is best to spend money to adapt.[footnoteRef:37] [35:  EC Memo 08/796, Ibid., Questions 3 and 4.]  [36:  See Jowit and Webb, Ibid.]  [37:  See Jowit and Webb, ibid.] 


10. Returning now to the EC’s arguments in United States –Large Civil Aircraft one can understand the policy reasons behind characterising patents as a ‘goods’ under Article 1.1(a)(1).  Characterising patents as goods is likely to account for more of the financial benefit that is actually transferred than merely looking at the licensing fees foregone.  Moreover, it is more in keeping with the reality of the transaction to characterise them as goods and account for the value as an asset.

11. Ultimately, Article 1.1(a)(1) was designed to provide a finite list of government measures that could be classified as a financial contribution for the purposes of being subject to the disciplines of the SCM.[footnoteRef:38]  In that respect to read ‘good’ as encompassing any ‘property or possession’ may be too broad and indiscriminate.  However, it is counter-intuitive that the SCM should not cover the provision of important intangible goods, such as the patent.  Articles 1.1(a)(1)(i) and (ii) do not pretend to cover the provision of all intangible, monetary resources.  They only cover two specific situations; direct or potentially direct transfers of funds and government revenue otherwise due.  Moreover, patents and emissions permits behave and have more of the defining characteristics of a commodity on the market than the specific monetary resources envisaged under Articles 1.1(a)(1)(i) and (ii).  Thus, as we will see below, while emissions permits, like patents, can be characterised as revenue otherwise due that is foregone, it is not the most accurate and all-encompassing option. [38:  Panel Report, United States - Measures Treating Export Restraints as Subsidies, WT/DS194/R, circulated 29 June 2001,at para 8.73.] 


[bookmark: _Toc260132814]Government revenue that is otherwise due is foregone

12. Emissions permits can only be characterised as government revenue foregone under Article 1.1(a)(1)(ii) in certain circumstances.  There must be a ‘defined, normative benchmark... applied by the Member in question’[footnoteRef:39] with which to compare the provision of emissions permits free of charge or at a reduced rate to certain companies.  Consequently, as the emissions permits distributed at each stage are the same, there must be differential treatment in their provision by the government to different entities.[footnoteRef:40]  Article 1.1(a)(1)(ii) is unlikely to apply where all permits are provided by the government free of charge, for example as in phase one of the EC ETS, because there is no benchmark to suggest that revenue was ‘otherwise due.’[footnoteRef:41]  Likewise, in the first phase of the New Zealand scheme where permits are being provided at a lower cost across the board to all industries and assigned double the emissions value.[footnoteRef:42] [39:  Appellate Body Report, United States – Tax Treatment for Foreign Sales Corporations (US – FSC), WT/DS108/AB/R, adopted 20 March 2000, at para 88 and 90: Appellate Body Report, Canada – Certain Measures Affecting the Automotive Industry, WT/DS139/AB/R, WT/DS142/AB/R, adopted 19 June 2000, at para 91.]  [40:  Canada – Autos, Ibid., paras. 90-94.]  [41:  The Appellate Body in US – FSC, ibid, stated that ‘otherwise due’ requires some evidence that revenues would be due in ‘some other situation’, at para 90.  See European Commission Memo 08/796 at Question 1.]  [42:  New Zealand Department of Climate Change (NZDCC), ‘Emissions Trading Scheme Basics’(ETS Basics).  During the first phase industry need only surrender emissions permits for every second tone of CO2 emitted as opposed to per tonne.] 


13. In the case of New Zealand, arguably, where the government has identified that it is providing the permits at a reduced rate compared to future prices (the permit’s actual designated price) this could amount to revenue otherwise due.  However, ‘otherwise due’ is a question of an aberration to the rule that otherwise applies in like circumstances, which must be the prevailing domestic standard of that Member at that point in time.[footnoteRef:43]  In this respect, characterising emissions permits as revenue forgone does not account for the benefit gained by enterprises who stockpile excess permits to use for later emissions or for subsequent sale when their value has increased. [43:  Both US – FSC and Canada – Autos, ibid., deal with tax and customs duties which vary annually, the question is one of an exception to the general rule.  In particular see US-FSC, ibid., at para 90.] 


14. Article 1.1(a)(1) is likely to apply where the government offers permits at a reduced rate to emissions intensive, trade exposed industries (EITEs), as has been the case in the EC-ETS and has been proposed for the New Zealand scheme.[footnoteRef:44]  Particularly, where EITEs have been identified as being subject to exceptional treatment.[footnoteRef:45]  However, this analysis could be more complicated if there is a graduating scale of concessions, whereby it became difficult to identify a normative benchmark.  For example, in the New Zealand scheme industries appear to be able to apply to the government for concessions, which will be awarded based on their degree of trade exposure and reliance on emissions intensive production methods.[footnoteRef:46]  Similarly, in the EC ETS, there has been a degree of discretion for national governments to allocate permits according to national priorities.[footnoteRef:47]  Consequently, there may not be a clear rule or fiscal treatment that can be said to apply as a comparative normative benchmark. [44:  EC Memo 08/796, ibid., at questions 3 and 4 : NZDCC, Emissions Trading Bulletin 12, Ibid.:WTO UNEP Report, Ibid at 94:  Robinson et al., Ibid., at page 122.
See discussion of schemes in chapter 1 of this paper.]  [45:  US – FSC and Canada – Autos, ibid. at paras, 90 and 91 respectively.]  [46:  See NZDCC, ibid.]  [47:  See Robinson et al (2007) at 111.] 


15. Where there is no clearly identifiable fiscal treatment that applies to all industries with some aberrations, the argument could be made that there are a number of rules that apply in different situations.  The Appellate Body has indicated that panels should seek to compare ‘the fiscal treatment of comparable income, in the hands of taxpayers in similar situations.’[footnoteRef:48]  Hence, it could be argued that the fiscal treatment, between one category of industry and another, regarding the provision of emissions permits is not legitimately comparable.  The argument would be that, while the revenue is identical as it relates to ‘licensing fees’ for carbon emissions, treatment is different as it relates to different kinds of industry or companies, which should not be comparable. [48:  Appellate Body Report, United States – Tax Treatment for “Foreign Sales Corporations” Recourse to Article 21.5 of the DSU by the European Communities, WT/DS108/AB/RW, adopted 29 January 2002, at para 98.] 


16. The question then is on what basis should EITEs not be considered comparable to all other carbon emitting industries.  Could their degree of emissions intensity constitute a sufficiently different situation to justify placing EITEs into a separate category?  It is not clear what factors would make revenue recipients no longer legitimately comparable.  The Appellate Body gave the example of the fiscal treatment of foreign source income ‘in the hands of a domestic corporation’ versus ‘in the hands of a foreign corporation.’[footnoteRef:49]  This is perhaps the most obvious example, as most tax systems treat domestic and foreign corporations differently as a foreign corporation is likely to be subject to tax obligations in another jurisdiction, particularly as relates to foreign source income.[footnoteRef:50]  It could almost be said that as a general rule of taxation, in the United States jurisdiction, foreign source income earned by foreign corporations and domestic corporations are not treated as like and are therefore not legitimately comparable.[footnoteRef:51]  The novelty of emissions trading schemes means that it would be difficult to point to a similarly long standing general practice whereby large, trade-exposed emitters are not deemed comparable to smaller, not so exposed emitters. [49:  US-FSC Recourse to Article 21.5, ibid., at para 92.]  [50:  US-FSC, ibid., at paras 6-9.]  [51:  US-FSC, ibid., at paras 6-9.] 


17. Conversely, another parallel can be drawn between the fact scenario in United States – Tax Treatment for “Foreign Sales Corporations”(US-FSC) and the provision of emissions permits to EITEs at a reduced rate.[footnoteRef:52]  In US-FSC the difference in tax treatment hinged on the extent to which foreign sales corporations’ activities were with respect to the sale or lease of goods produced in the United States for export.[footnoteRef:53]  Similarly, in the case of emissions permits, the difference in treatment is on the basis of a company’s ‘trade exposure’ or vulnerability to international competition.  In US-FSC the Appellate Body did not consider that the fact some revenue came from export sales on the international market by foreign sales corporations was sufficient to treat that revenue as belonging to a different category not capable of legitimate comparison.[footnoteRef:54]  However, it is perhaps too ambitious to attempt to draw a general rule on which categories of revenue between which recipients are legitimately comparable from the Appellate Body decision in US-FSC.  Nonetheless from a comparison of the facts of the case, it seems unlikely that it could be argued that in a scheme which charges fees based on carbon emissions, emissions intensive, trade exposed industries are not legitimately comparable to other carbon emitting industries. [52:  US – FSC, ibid., at paras 6-18.]  [53:  US – FSC, ibid., at paras 11-15.]  [54:  US-FSC, ibid. at para 95.] 


18. The biggest difficulty arises when the private market for permits has developed sufficiently to make acquiring permits on the market a viable alternative.  When something can be purchased on the market, by its very nature it ceases to be government revenue foregone, and must become either a transfer or provision under either Article 1.1 (a)(1)(i) (such as a loan) or Article 1.1(a)(1)(iii) as a good or service.  This is because, there is now the provision of something quantifiable on the market that no longer only has the character of government revenue foregone.  To interpret it otherwise would render Articles 1.1 (a)(1)(i) and 1.1(a)(1)(iii) meaningless because anything provided free of charge by the government, that was otherwise available on the market at a cost, could be understood as government revenue foregone.  Article 1.1 (a)(1)(ii) ultimately serves to catch another form of financial contribution where a government has not provided something within the meaning of Articles 1.1 (a)(1)(i) and 1.1(a)(1)(iii) but has not collected revenue where it otherwise would.  This is perhaps where the artificial nature of characterising the provision of emissions permits as revenue foregone becomes most evident.

19. Again, there is unlikely to be one clear point where it can be said that a market for emissions permits exists.  For example, during the second phase of the EC ETS where the government does not provide permits for free it will sell them to companies through a series of auctions.[footnoteRef:55]  Consequently, it will be some time before a market for emissions permits establishes itself independently of the government.  Nonetheless, where emissions permits can be obtained on a market it would be difficult to argue that their provision at a reduced rate would constitute government revenue foregone. [55:  European Commission Memo 08/796 (2008) at questions 4 and 5.] 


20. Consequently, to make a case that the provision of emissions permits constituted government revenue foregone within the meaning of Article 1.1(a)(1)(ii) there would need to be a difference in the provision of permits between companies or industries within the same Member State so that a comparison could be made between a general rule or normative benchmark and other treatment.  It is therefore, unlikely to apply where permits are provided free of charge to everyone.  It is also unlikely to apply where permits are otherwise obtainable on a market.  Thus, Article 1.1(a)(1)(ii) would have a more limited application than Articles 1.1 (a)(1)(i) and 1.1(a)(1)(iii).  This is because, as the author contends, while intangible goods have not yet been recognised by the Appellate Body, emissions permits are better characterised as goods under Article 1.1 (a)(1)(iii).

[bookmark: _Toc260132815]Conclusion

21. As the discussion of Article 1.1(a)(1) indicates emissions permits fit uneasily within the scope of the finite list of government contributions subject to the disciplines of the SCM Agreement.  While not confusing the examination of the question of ‘benefit’ with the finding of whether a financial contribution exists under Article 1.1(a)(1), it is important to keep in mind the relationship between the two.  As we will see in Chapters II and III of this paper, how a contribution is characterised under Article 1.1(a)(1) will affect the subsequent finding and calculation of benefit.

[bookmark: _Toc259723601][bookmark: _Toc260132816]
Chapter II
[bookmark: _Toc260132817]Is there a benefit within the meaning of Article 1.1(b)?



22. Howse and Eliason have argued in the case of emissions-reduction schemes, that measures ‘that simply reimburse or compensate the enterprise for taking some action that it would otherwise not take’ mean that ‘the enterprise has not acquired any competitive advantage over other enterprises, which neither take the subsidy nor have to perform these actions.’[footnoteRef:56]  There are two aspects to this argument: [56:  Howse and Eliason, ibid., at page 88: Parker, ibid, at page 2.] 


i. There is no benefit because the recipient company is being reimbursed for a government cost that exists only within the jurisdiction of the national government; and 
ii. There is no benefit because the company gains no competitive advantage over those enterprises outside the national jurisdiction of the government who do not incur the additional cost.

As a general proposition this would appear to follow.  However, as we will see the proposition does not follow the logic of the enquiry required to establish the existence of benefit under Article 1.1(b) of the SCM Agreement.

23. ‘Benefit’ under Article 1.1(b) of the SCM Agreement is determined by reference to the terms on which a ‘financial contribution’ within the meaning of Article 1.1(a)(1) is deemed to have taken place.[footnoteRef:57]  ‘There can be no benefit to the recipient unless the ‘financial contribution’ makes the recipient ‘better off’ than it would otherwise have been, absent that contribution’[footnoteRef:58].  In other words, the definition of ‘benefit’ under the SCM Agreement requires ‘some kind of comparison’[footnoteRef:59] between the recipient’s position with the financial contribution and absent the financial contribution.  The kind of comparison, or the way in which a recipient is ‘better-off’, is determined by the nature of the financial contribution under Article 1.1.(1)(a).  Thus, where a financial contribution is deemed to exist by virtue of government revenue forgone under Article 1.1(a)(1)(ii) then benefit will be found in the form of the revenue that was otherwise due to the government but foregone.[footnoteRef:60] [57:  Appellate Body Report in Canada – Measures Affecting the Export of Civilian Aircraft, WT/DS70/AB/R, adopted 20 August 1999, at para 154.]  [58:  Canada - Aircraft, ibid., at para 157.]  [59:  Canada - Aircraft, ibid., at para 157.]  [60:  Panel Report, United States - Tax Treatment For "Foreign Sales Corporations", WT/DS108/R, circulated 8 October 1999, at paras 8.44-47.] 
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24. The difficulties in determining revenue that was otherwise due for the provision of emissions permits by the government has been discussed above.  Where the government has charged for some permits, those companies that have not had to pay for some of their permits can be shown to have benefited in the amount that would have otherwise been due.[footnoteRef:61]  Thus, in an examination of revenue foregone under Article 1.1(a)(1)(ii), there is no question of whether the government measures ‘merely defray the cost of business’[footnoteRef:62] complying with compulsory government regulations.  This is because WTO Members are free to decide what income to tax, where to draw licensing fees and when to enforce additional costs on industry.[footnoteRef:63]  However, once a government decides which income is due and then chooses not to collect it, or to collect a lesser amount in certain situations, then the disciplines of the SCM Agreement apply by virtue of Article 1.1(a)(1)(ii) and a benefit will exist to the extent of the amount that was otherwise due.[footnoteRef:64]   [61:  This is taking into account the obligation to compare like with like.  See, Panel Report, US-FSC, Ibid., at paras 8.44-47:  Panel Report, Canada – Autos, paras 10.164-165.]  [62:  Howse and Eliason, ibid, at page 88.]  [63:  US-FSC, para 88.]  [64:  US-FSC, para 88: Bagwati and Mavroidis (2007), at page 302.] 
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25. Howse and Eliason’s proposition may be more accurate in limited situations where a financial contribution is said to exist through the provision of emissions permits, characterised as the provision of goods by a government under Article 1.1(a)(1)(ii).  Another author similarly said that ‘permits are a financial contribution to the extent that they are surplus to operating needs’.[footnoteRef:65]  In other words, the argument is that the free provision of emissions permits only confers a benefit when it goes beyond enabling an enterprise to continue its operations without incurring an additional cost under the new emissions trading scheme, and give rise to profit.  However, again, this proposition needs to be carefully examined in terms of the requisite analysis for determining benefit under Article 1.1(b). [65:  Parker, ibid., at page 2.] 


26. ‘Benefit’ under Article 1.1(b) is measured by reference to the situation that the recipient company would have been in absent the measure.  Arguably, this broadly corresponds to Howse and Eliason’s notion of a ‘surplus’ of permits as opposed to the mere defraying of a government imposed cost.  However, fundamental to the premise of a mere defraying of a government cost is a definition of benefit based on a comparison between the position of a company under the emissions trading scheme, who receives free permits, and the position of a company absent the emissions trading scheme.  Conversely, under the SCM Agreement the notion of ‘better-off’ is determined by reference to the nature of the financial contribution.  Thus, since Article 1.1(a)(1)(iii) has defined the financial contribution as the provision of goods, ‘the measure’ or point of comparison is the provision of the permits, not the whole creation of an emissions trading scheme.  Consequently, as seen in the case of ‘revenue foregone’, Article 1.1 is not concerned with whether a Member government has created a regulative scheme that increases the cost to national industry.  Therefore, any benefit received through the free provision of emission permits cannot be seen as defraying other government costs under Article 1.1(b).

27. The correct inquiry under Article 1.1(b) is if the government had not provided the emissions-permits for free could the company have otherwise obtained them on the same terms on the market.  As the Appellate Body stated in Canada - Aircraft, a benefit exists where ‘the recipient has received a financial contribution on terms more favourable than those available to the recipient on the market.’[footnoteRef:66]  The second aspect to Howse and Eliason’s proposition is the notion that ‘the enterprise has not acquired any competitive advantage over other enterprises, which neither take the subsidy nor have to perform these actions.’[footnoteRef:67]  The ‘other’ enterprises in this instance are foreign enterprises that are not subject to the national scheme.  Again Howse and Eliason’s proposition is asking the reader to compare the situation where there is an emissions permits market and where there is not.  However, the test under Article 1.1(b) is by reference to the terms of purchase available on the market.  Article 14 of the SCM Agreement states that the ‘benefit’ derived from a provision of goods under Article 1.1(a)(1)(iii) is determined by reference to the prevailing market conditions in the same country in which the goods are provided.  That is, the domestic market. [66:  Canada - Aircraft, ibid., at para 157.]  [67:  Howse and Eliason, ibid., at page 88: Parker, ibid., at page 2.] 


28. However, while benefit must be calculated for each permit by reference to the terms of the domestic market, the argument could be made that it should then be adjusted by reference to the additional regulatory costs on the enterprise to more accurately reflect whether an actual advantage was gained.  Arguably, to not do so, would be interpreting Article 1.1 too literally at the expense of the purpose of the SCM Agreement.  The Appellate Body in Canada – Aircraft said that ‘the market place provides an appropriate basis for comparison in determining whether a benefit has been conferred’ because it identifies ‘the trade-distorting potential of a ‘financial contribution’’.[footnoteRef:68]  Moreover, a “benefit’ does not exist in the abstract, but must be received and enjoyed by a beneficiary or a recipient.’[footnoteRef:69]  Ultimately, the fundamental principle is that there must be an advantage conferred to the recipient of the contribution that has a trade distorting effect.[footnoteRef:70] [68:  Canada - Aircraft, ibid., at para 157.]  [69:  Canada - Aircraft, ibid., at para 154.]  [70:  Canada - Aircraft, ibid., at para 157.] 


29. In the case of an emissions trading scheme, arguably there will be some circumstances in which ‘the [recipient] enterprise has not acquired any competitive advantage over other enterprises’ and thereby has no trade distorting effect.[footnoteRef:71]  Not all the emissions permits provided will distort trade by providing an advantage and should not be counted as such.  Arguably, ‘permits issued and used to support on-going operations are more appropriately classified as regulatory instruments – they calibrate the degree of emissions reduction required – rather than subsidies.’[footnoteRef:72]  The essence of this argument is that the provision of emissions permits for ongoing operations by the government is a national regulatory act that the SCM agreement was not intended to cover because it has no affect on trade outside the national jurisdiction.  This would require a Panel to distinguish between those permits that simply ‘calibrate the degree of emissions reduction required’ and those that provide an additional advantage to the recipient.  This proposition arguably corresponds to the unique challenges posed by emissions trading schemes and the fact that the schemes do not fit any of the scenarios previously considered by the WTO.  The principle would have to derive its justification from the purpose of the SCM Agreement and Article 1.1’s role as gatekeeper to the disciplines of the Agreement.[footnoteRef:73]  However, it would be difficult to argue that these considerations should override the ordinary meaning of Article 1.1(b), apparent on its face. [71:  Sykes (2003): Howse and Eliason, ibid., at page 88: Parker, ibid., at page 2.]  [72:  Parker, ibid.]  [73:  If this principle was accepted it would similarly apply to other provisions of goods or services or transfers of funds under Article 1.1(a)(1)(i) of the SCM Agreement.] 


30. Some commentators have further argued that economically it is difficult to define a subsidy other than in theory and that Article 1.1(b) has been defined too broadly without taking into account national taxation or regulatory systems.[footnoteRef:74]  However, again the ordinary meaning of the text does not ask for additional national specific regulatory costs to be taken into account and to start doing so is potentially dangerous.  For instance, where is the line between additional costs under an emissions trading scheme and any other national specific regulatory costs?  Would we then be in a situation where any benefit could be off-set against additional national taxes, licensing fees or the costs of regulatory compliance?  Arguably, the adjustment could be limited to the provision of emissions permits because of their exceptional nature as regulatory instruments and not to other provisions of goods or services or transfers of funds under Article 1.1(a)(1)(i) of the SCM Agreement.  However, this is somewhat artificial given that the permits have otherwise been defined as a good under Article 1.1(a)(1)(iii). [74:  Sykes, ibid., argues that if the theory is that a subsidy is a government measure that alters the market equilibrium that would exist without government intervention, then all intervention should be taken into account, including taxation and costs.] 


31. Ultimately, where permits are defined as goods under SCM Article 1.1(a)(1)(iii), once a market for permits emerges, which implies that they have a value, then any granting of permits for less than the market value must be treated as a benefit under Article 1.1(b).  The fact that the permits might not change the competitive position of recipient enterprises vis-a-vis foreign producers is immaterial at this stage of the analysis under the SCM Agreement.  However, the issue of competitive advantage or harmful effects on other Member’s competing industries is addressed to some extent in the adverse effects analysis for actionable subsidies discussed below.
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32. As we have seen, Article 1.1 of the SCM Agreement on its face does not take account of the fact that in creating an emissions trading scheme, the government has effectively imposed an additional cost on domestic business.  To argue that ‘benefit’ should only be found to the extent that a financial contribution is provided in excess of the costs of compliance with emissions reductions, one must depart from the accepted interpretation of Article 1.1(b) and return to basic principles.  This may be justified due to the unique challenges of emissions reductions schemes but would be difficult as it would require a complex analysis of competing costs and benefits.

33. Article 1.1 only requires that the existence of ‘benefit’ be established, while the amount of that benefit is calculated under SCM Article 14.  To some extent, it may be possible to address concerns about fairness and the effect on competition with foreign enterprises at the ‘adverse effects’ stage under Article 5 or at the calculation of benefit phase under Article 14.  However, this would only work if the ‘subsidy’ is actionable not prohibited.  Thus Article 1 is still paramount as gate keeper to the other disciplines of the agreement.
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[bookmark: _Toc260132823]Assessing Adverse Effects and Calculating Benefit
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34. If a subsidy is not found to be prohibited under Article 3 but is still specific within the meaning of Article 2 of the SCM Agreement, then it will be actionable if it can be shown to cause adverse effects within the meaning of Article 5.  Arguably, if the provision of permits has minimal affects on competition with foreign industry because of the commensurate additional costs on national companies, then this will be evidenced in an examination of adverse effects to the complaining Member’s industry.

35. It should be noted that to demonstrate injury within the meaning of Article 5(a) or serious prejudice within the meaning of Article 5(c) requires a comparison between the ‘like product’ on both Member markets.  ‘Like product’ has its own meaning under the SCM Agreement as defined in footnote 46, which requires the ‘like product’ to be identical, ‘or in the absence of such a product, to have characteristics closely resembling those of the product under consideration.  This has been interpreted very broadly and would permit a comparison between those products made with reduced carbon emissions and those that are not.[footnoteRef:75]  However, arguably where there is an ‘identical’ product that has similarly been produced in a cleaner manner on the complaining Member’s market, then the argument could be made not to include the same product produced with more emissions in the comparison.  Irrespective of the whether the product comparison is with the ‘dirty’ version of the same product, this will not affect the outcome if the subsidy is genuinely only provided to compensate for the additional costs under the emissions trading scheme. [75:  Panel Report, Indonesia – Certain Measures Affecting the Automobile Industry, WT/DS54/R, WT/DS55/R, WT/DS59/R, WT/DS64/R, adopted 23 July 1998, at paragraphs 14.173 – 14.178 and 14.192 – 14.197.] 


36. Thus should the provision of emissions permits get to the ‘adverse effects’ stage of analysis under the SCM, this would address the competition issues raised by Howse and Eliason’s proposition to some extent, provided that there was in fact no competitive advantage.  It would also provide an indication of where ‘surplus’ permits have been used to gain an additional competitive advantage to the disadvantage of other Member industries.  However, the adverse effects stage of analysis is only a litmus test as to whether harm has occurred, it does not purport to calculate the amount of that harm.[footnoteRef:76]  This is instead done under Article 14 in terms of the calculation of benefit. [76:   Note that subsidies on agricultural products are subject to the WTO Agreement on Agriculture provisions on subsidies.  For a discussion on how this effects subsidies to biofuel industries see Howse (2009), at page 12.] 
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37. Article 14 becomes relevant once a subsidy is deemed to be actionable under Part III of the SCM Agreement.  The issue of the calculation of benefit under Article 14 points to some of the other fundamental difficulties in applying the SCM disciplines to emissions reductions schemes.

38. As discussed above, where the subsidy is in the form of government revenue foregone (Article 1.1(a)(1)(ii)), the amount of the subsidy in terms of benefit is the amount of revenue that would have otherwise been due.[footnoteRef:77]  Where the subsidy is in the form of a transfer of funds under Article 1.1(a)(1)(i), Article 14 provides specific measures for calculation where this takes the form of equity capital, a loan or a loan guarantee.[footnoteRef:78]  The calculation of benefit becomes more complicated under Article 14(d) in the situation where emissions permits have been characterised as the provision of goods by the government under Article 1.1(a)(1)(iii).  Article 14(d) provides that the provision of goods shall not be considered as conferring a benefit unless the provision is made for less than adequate remuneration as determined ‘in relation to’ the prevailing market conditions in the country of provision. [77:  Panel Report, US-FSC, ibid., at paras 8.44-47.]  [78:  Articles 14(a), (b), and (c).] 


39. Article 14 has traditionally been read broadly.  As the chapeau to Article 14 suggests ‘WTO Members have the possibility to select any method that is in conformity with the “guidelines” set out in sub-paragraphs (a)-(d).’[footnoteRef:79]  Thus there is a degree of flexibility in the method a Member can choose to calculate benefit, so long as that method conforms with sub-paragraphs (a)-(d).[footnoteRef:80]  Article 14(d) clearly defines ‘benefit’ in the situation where a government provides ‘goods or services’ within the meaning of Article 1.1(a)(1)(iii).  ‘Benefit’ is where goods are provided for less than ‘adequate remuneration’, anything else ‘shall not be considered as conferring a benefit’.[footnoteRef:81]  This ultimately frames the whole analysis of benefit under the SCM Agreement.  In the context of Article 1.1(b), it means that ‘benefit’ will only exist to the extent that it can be shown that the goods are provided for less than adequate remuneration.  In the context of Article 14(d), while a Member is free to choose a method of calculation, the enquiry can only be as to whether there was ‘adequate remuneration’.[footnoteRef:82] [79:  US-Softwood Lumber, ibid., at para 91.]  [80:  US-Lead Bismuth, ibid., at para 6.74.]  [81:  US-Softwood Lumber, ibid., at para 91.]  [82:  See Appellate Body discussion in US-Softwood Lumber, ibid., at para 92.] 


40. A further obligation on Member States is that ‘adequate remuneration’ must be determined ‘in relation to prevailing market conditions for the good or service in question in the country of provision’ [emphasis added].  The Appellate Body has interpreted this particular obligation broadly, stating that ‘a restrictive reading of Article 14(d) is not supported by the text of the provision, when read in light of its context and the object and purpose of the SCM Agreement.’[footnoteRef:83]  In doing so they focused on the importance of the Article 14 calculation of benefit ‘as a necessary condition for the application of countervailing measures under the SCM Agreement’[footnoteRef:84] and in ultimately determining distributive justice between the Member States involved.  Following this logic, the Appellate Body interpreted the words ‘in relation to’ as not requiring a Member to conduct a rigid comparison with ‘private prices in the market of provision’: ‘Rather, it must be demonstrated that, based on the facts of the case, the benchmark chosen relates or refers to, or is connected with, the conditions prevailing in the market of the country of provision.’[footnoteRef:85] The Appellate Body gave some examples of potentially legitimate alternatives to private prices in the market, including; ‘proxies that take into account prices for similar goods quoted on world markets, or proxies constructed on the basis of production costs.’[footnoteRef:86] [83:  US – Softwood Lumber, ibid., at para 96.]  [84:  US – Softwood Lumber, ibid., at para 95.]  [85:  US – Softwood Lumber, ibid., at para 89.]  [86:  US – Softwood Lumber, ibid., at para 106.] 


41. In that case, prices were artificially low on the domestic market due to government intervention.  To restrict the investigating Member to a comparison with that benchmark would produce a smaller amount of ‘benefit’ that arguably did not accurately reflect the ‘adequacy of the remuneration’ and advantage gained by the recipient industry.[footnoteRef:87]  In such a situation this could mean that ‘the subsidy disciplines in the SCM Agreement and the right of Members to countervail subsidies could be undermined or circumvented when the government is a predominant provider of certain goods.’[footnoteRef:88]  This is because a Member would not be able to seek full redress, or be able to countervail the full extent of the ‘benefit’. [87:  US – Softwood Lumber, ibid., at para 90.]  [88:  US – Softwood Lumber, ibid., at para 100.] 


42. In the case of emissions permits arguably Article 14(d) produces the opposite phenomenon; it risks producing an artificially inflated measure of the advantage gained by recipient enterprises.  In line with the reasoning in Howse and Eliason’s proposition this inflation is due to the fact that a government created national permit market assigns a financial value to permits, while no foreign national or international market exists.  Thus arguably if a comparison between the terms of provision of permits by the government could be made with a proxy constructed on the basis of overall production costs including the costs of emissions, this would provide a more accurate measure.  It also ‘relates or refers to, or is connected with, the conditions prevailing in the market of the country of provision.’[footnoteRef:89]  However, to do so requires a fair amount of creativity and departure from the text of Article 14(d).  This is because, unlike the case before the Appellate Body in US - Softwood Lumber, Howse and Eliason’s proposition does not call for a comparison of price but of conditions of competition between domestic and foreign industry, including regulatory measures increasing production costs.  Article 14(d) while interpreted liberally, still limits the calculation of benefit to an inquiry about price and remuneration for goods.[footnoteRef:90] [89:  US – Softwood Lumber, ibid., at para 89.]  [90:  Where multiple national emissions trading schemes have developed, Article 14(d) may allow a comparison with a proxy that takes into account prices for permits in the other national emissions trading schemes in some situations.] 


43. Nonetheless, much of the Appellate Body’s reasoning in terms of the interpretive context and the purpose of Article 14(d) in US – Softwood Lumber could be transposed to support Howse and Eliason’s proposition.[footnoteRef:91]  The importance of the Article 14 calculation of benefit ‘as a necessary condition for the application of countervailing measures’[footnoteRef:92] and in ultimately determining distributive justice between Member States equally applies in the case of emissions permits.  The principle being that only those aspects of the provision of permits that provide an actual advantage should be counted as ‘benefit’ and be countervailed as such.[footnoteRef:93]  However, the text of Article 14(d) simply does not provide any flexibility to take into account factors other than price.  In this respect, emissions permits pose an unprecedented challenge to the provisions of the SCM Agreement.  They provide an overt example of where the mode of enquiry provided by the SCM Agreement arguably prevents a result consistent with the stated purpose of the Agreement. [91:  It is important to note that the Appellate Body decision in US-Softwood Lumber has been controversial.  See WorldTradeLaw.net Dispute Settlement Commentary on US –Softwood Lumber, at 14: Gagne and Roch (2008), at 547-572: Saric (2005) at 313-324.]  [92:  US – Softwood Lumber, ibid., at para 95.]  [93:  The principle in US-Softwood Lumber was that a Member should be able to take account of all of the benefit or advantage accorded a recipient country.] 
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44. If Howse and Eliason are right and the provision of permits at reduced cost gives rise to no competitive advantage so as to cause no adverse effects then a complaint would fail at Article 5 of the SCM Agreement.  However, as soon as a complaining Member can demonstrate any form of adverse effects to its domestic industry then it will have access to Article 7 remedies and the enquiry will turn to calculation of benefit under SCM Article 14.  As demonstrated above, SCM Article 14 does not provide the necessary flexibility to adjust a calculation of benefit relative to the additional costs imposed on industry by the introduction of an emissions reduction scheme.  Consequently, Member countries that introduce an emission trading scheme may be dependent on the existence of an exception to be free to subsidise without impunity, even where those subsidies are only intended to ‘level the playing field’.
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45. The issue of emissions permits challenges the SCM Agreement disciplines in two ways.  First, it highlights the need for a resolution on the issue of the characterisation of intangible goods under SCM Article 1.1(a)(i) and the importance that this has for the finding and calculation of benefit and hence the correct application of SCM disciplines.  The way a measure is characterised under Article 1.1(a)(i) will determine the scope of enquiry into benefit and the degree to which a measure is remedied.  While emissions permits have some of the characteristics of a number of the categories under Article 1.1(a)(i), their characterisation as intangible goods best captures their nature and capacity for benefit.  

46. Secondly, the issue of emissions permits brings to the fore the potential for unjust results under the SCM Agreement and arguably an incongruence between the purpose of the SCM disciplines and their application.  As discussed in Chapter III of this paper, the SCM Agreement provisions on the calculation of benefit do not allow adjustment for the additional costs imposed by emissions trading schemes.   Consequently, distributive justice between Members is likely to be skewed in favour of the complaining Member and at the expense of Members trying to implement emissions reductions schemes.  In terms of WTO law, this is not simply a matter of environmental principles conflicting with WTO trade liberalisation principles.  It is arguably a matter of the SCM Agreement achieving in its application, the principles on which its disciplines are founded.  
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